
 

 

 

 

 

 

 

DATA PRODUCER’S RIGHT IN THE PLATFORM ECONOMY 

Peter K. Yu* 

Introduction 

In the platform economy, data – whether personal or anonymized – are highly valuable. In the 

European Union alone, estimates suggest that the value of its data economy will more than double 

from €257 billion in 2014 to €643 billion by 2020.1 As the capabilities for big data analysis and 

machine learning continue to increase, and as data collection expands and accelerates in the 

Internet-of-things environment, greater demands for data protection have arisen. 

In October 2017, the European Commission advanced a proposal for the creation of a new 

data producer’s right for non-personal, anonymized machine-generated data.2 Driven in large part 

by the automotive industry,3 this proposal called for the creation in data producers ‘[a] right to use 

and authorise the use of non-personal data’. As the Commission explained in its Communication 

on ‘Building a European Data Economy’: 

This approach would aim at clarifying the legal situation and giving more choice to the data 

producer, by opening up the possibility for users to utilise their data and thereby contribute to 

unlocking machine-generated data. However, the relevant exceptions would need to be clearly 

specified, in particular the provision of non-exclusive access to the data by the manufacturer or 

by public authorities, for example for traffic management or environmental reasons. Where 

personal data are concerned, the individual will retain [the] right to withdraw his [or her] 

consent at any time after authorising the use. Personal data would need to be rendered 

anonymous in such a manner that the individual is not or no longer identifiable, before its 

further use may be authorised by the other party.4 

Thus far, commentators and consumer advocates have heavily criticized the EU proposal. 

As Bernt Hugenholtz observed in a timely analysis: 
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[I]ntroducing such an all-encompassing property right in data would seriously compromise the 

system of intellectual property law that currently exists in Europe. It would also contravene 

fundamental freedoms enshrined in the European Convention on Human Rights and the EU 

Charter [of Fundamental Rights], distort freedom of competition and freedom of services in the 

EU, restrict scientific freedoms and generally undercut the promise of big data for European 

economy and society.5 

As this essay will show below, the EU proposal for a new data producer’s right has also generated 

more questions than answers. Even worse, in the view of many, the creation of this new right is 

not needed in the first place.6 It is therefore no surprise that Professor Hugenholtz has described 

the proposed data producer’s right as ‘a most unwelcome guest in the house of European 

intellectual property’.7 

Sui Generis Database Protection Revisited 

To pave the way for a critical examination of the EU proposal for a new data producer’s right, this 

section revisits the last introduction of sui generis protection to protect valuable data. In March 

1996, the European Union adopted the Directive on the Legal Protection of Databases (EU 

Database Directive), which required all of the then fifteen (now twenty-eight) member states to 

offer sui generis protection to databases that are created as a result of ‘substantial investment’ by 

database producers. Lasting for 15 years, such protection aimed to prevent the unauthorized 

extraction or reutilization of protected database contents. 

In response to this Directive, the United States explored whether to follow suit.8 In the end, 

Congress decided against offering similar protection, for several reasons. 

To begin with, sui generis database protection did not fit well with the US copyright regime. 

In the widely cited case of Feist Publications, Inc v Rural Telephone Service Co, the US Supreme 

Court, in March 1991, disqualified the white pages of a telephone directory for copyright 

protection.9 Because ‘originality is a constitutional requirement’, a compilation would not receive 

copyright protection unless the compiled material had been selected, coordinated or arranged in 

an original manner.10 

Granting sui generis protection to the producers of non-original databases would also raise 

complications with the US Constitution. By offering protection under the ‘sweat of the brow’ 

doctrine that the Supreme Court had expressly rejected in Feist, the proposed protection would 
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unlikely pass muster under the Copyright Clause of the Constitution.11 Such protection would also 

raise serious constitutional questions under both the Commerce Clause and the First Amendment.12 

To make matters worse, many policymakers and commentators considered sui generis 

database protection to be bad public policy whose costs would likely outweigh its benefits.13 For 

instance, the protection would confer far broader and stronger exclusive rights on database 

contents than were necessary to provide the needed incentives for database producers. By granting 

a monopoly over collected data, such protection would also allow private entities to lock up 

information that was essential to basic scientific research and future creative endeavours. The 

protection would even create an anti-competitive environment that would make it difficult for 

valued-added products and services to enter the market. Such an environment, in turn, would make 

information products more expensive. 

Finally, sui generis database protection was considered unnecessary because database 

producers already enjoyed significant protection under state contract, misappropriation and unfair 

competition laws as well as through the use of technological protection measures. The proposed 

database protection legislation also did not get sufficient traction on Capitol Hill. Out of the three 

major stakeholders in the database industry, only McGraw-Hill was American.14 The other two, 

Reed-Elsevier and Thomson (now Thomson Reuters), were European and Canadian, respectively. 

Taken together, all of these reasons explain why the United States – or, for that matter, 

other non-EU countries – have thus far declined to introduce sui generis database protection. If the 

same or similar arguments could be advanced against the creation of a new data producer’s right, 

policymakers should carefully study the prior experience of other countries. They should also 

interrogate whether the proposal for a new data producer’s right would give the European Union 

the anticipated competitive advantage. 

EU Database Directive Ten Years After 

The question about global competitiveness – especially the European Union’s competitiveness vis-

à-vis the United States – was explored in the European Commission’s inaugural report of the 

Database Directive.15 Released in February 2006, this report provided a comprehensive evaluation 

shortly before the Directive’s tenth anniversary. Specifically, it assessed whether the Directive’s 

policy goals had been achieved and whether it had adverse impact on competition.16 
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The report’s findings were not only important but also highly disturbing. As the report 

revealed, the EU Database Directive failed to provide much benefit to the European Union. Worse 

still, the Directive might also have harmed the EU publishing and database industries. In 2001, the 

year after most of the first fifteen EU member states had transposed the Directive into national law, 

there were 4085 EU-based database entries.17 By contrast, in 2004, that number had quickly 

declined by close to a quarter to 3095. Although the Directive aimed to create a level-playing field 

between the EU and US database industries, ‘the European share decreased from 33% to 24% 

[between 2002 and 2004] while the US share increased from 62% to 72%. The ratio of 

European/US database production, which was nearly 1:2 in 1996, has become 1:3 in 2004.’18 

Given the reduced competitiveness among EU database producers, one would naturally 

expect the European Commission to recommend the repeal, withdrawal or, at least, amendment of 

the Directive. The Commission, however, declined to make any of those recommendations. Instead, 

it advanced three justifications for retaining this problematic Directive. 

First, the Commission ‘ha[d] received strong representations from the European publishing 

industry that “sui generis” protection [was] crucial to the continued success of their activities’.19 

As the Commission explicitly acknowledged, ‘the attachment to the new right [was] a political 

reality that seem[ed] very true for Europe’.20 

Second, a repeal of the sui generis right ‘would require withdrawing, or “reverse”, 

legislation and that might reopen the original debate on the appropriate standard of “originality”’.21 

Similarly, a reformulation of the scope of the right would ‘require the Community legislator to 

revisit the compromise underlying the two-tier protection introduced by the Directive where a 

distinction is made between “original” databases that have to comply with a high standard of 

“originality” and “non-original” databases that enjoy a form of “sui generis” protection’.22 

Third, ‘removing the “sui generis” right and thereby allowing Member States to revert to 

prior forms of legal protection for all forms of “non-original” databases that do not meet the 

threshold of “originality”, might be more costly than keeping it in place’.23 

In addition to these three justifications, one could certainly point out the complications 

brought about by the widespread use of the Internet and the arrival of new digital communications 

technologies.24 It is worth keeping in mind that the Nordic catalogue rule, from which sui generis 

database protection originated, was designed for the offline world, not the online world.25 The 

Gale Directory of Databases upon which the Commission relied heavily to conduct its online 

survey also focused on traditional databases. 
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One could further recognize the Directive’s success in facilitating regional harmonization. 

Before the Directive’s full implementation, some EU countries – most notably Ireland and the 

United Kingdom 26  – offered copyright protection to ‘“nonoriginal” databases involving 

considerable skill, labour or judgment in gathering together and/or checking a compilation’.27 

Those databases now receive only sui generis database protection, not copyright protection. 

Regardless of one’s assessment of the overall strengths and weaknesses of the EU Database 

Directive, the European Commission’s first evaluation of the Directive revealed a depressing 

reality: ‘laws can be politically entrenched, and amending these laws can be difficult even if they 

have proven to be ineffective or harmful’.28 To a large extent, this evaluation has underscored the 

significant need for careful analysis and critical evaluation before the adoption of the proposed 

data producer’s right. 

An Expansive List of Policy Questions 

While the past developments surrounding the EU Database Directive have informed the ongoing 

debate about the creation of a data producer’s right, the European Commission’s proposal has also 

raised many difficult policy questions that have to be addressed before the new right can be created. 

Answers to these questions will be needed even if one can provide a fairly strong justification – 

such as when the creation of that right is needed to encourage data producers to disseminate or 

share machine-generated data for socially beneficial purposes.29 

The first policy question concerns the modality of protection. As far as intellectual property 

policy is concerned, policymakers and commentators have a tendency to create new rights using 

the property model.30 Despite its many strengths, that model is not always the best for developing 

intellectual property protection. Indeed, the proposed data producer’s right could be protected 

using trade secrecy, unfair competition law, cost-sharing arrangements, private contracts or 

technological protection measures. In its staff working document, for example, the European 

Commission noted that the proposed data producer’s right ‘could be envisaged as a right in rem … 

[or] as a set of purely defensive rights’.31 

The second policy question relates to the allocation of rights – specifically, ownership 

interests if a property model is to be used. Thus far, three groups of players have fairly strong 

claims to machine-generated data. Consider the data collected by car computers and sensors, for 

instance. The car owner has a strong claim to these data, as the owner will need them to repair the 

car. For privacy protection, the owner may also want to opt out from automatic data collection, 

especially if he or she does not trust the anonymization process. This preference is easy to 

understand. While the collected car data may provide valuable information about traffic patterns, 
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road conditions and engine performance,32 they could also reveal highly personal information 

about the driver’s driving habits. 

Like the car owner, the car manufacturer also has a strong claim to these data, as the 

manufacturer will need them to improve car design, anticipate problems generated by design 

defects and develop solutions to address those problems. Some car manufacturers may go even 

further to suggest, somewhat counterintuitively, that car owners do not actually have ownership 

interests despite paying handsomely for their cars. As John Deere wrote shockingly in a submission 

to the US Copyright Office during the rulemaking proceeding concerning the anti-circumvention 

provision of the Digital Millennium Copyright Act of 1998, the purchaser of its tractor does not 

own the vehicle but instead ‘receives an implied license for the life of the vehicle to operate the 

vehicle, subject to any warranty limitations, disclaimers or other contractual limitations in the sales 

contract or documentation’.33 In another submission, General Motors stated that the car owner 

does not own the computer software in the purchased vehicle even when such software is essential 

to the vehicles’ safe operation.34 

As if the data control fights between these two groups were not bad enough, the software 

developer has an equally strong claim to the data collected by car computers and sensors. After all, 

the programmers hired by this developer designed the software to enable the computer to collect 

data. In cases involving copyright law and artificial intelligence, commentators have widely agreed 

that computer programmers should have ownership interests in machine-generated works. As 

Annemarie Bridy observed, ‘Intuition and the principle of transitivity both suggest that the 

programmer of generative software is the logical owner of the copyright in the works generated 

by his or her software. He or she is, after all, the author of the author of the works’.35 Moreover, 

just as the car owner and the car manufacturer need data to repair or improve the car, the software 

designer also need those data to improve the software. In short, complications will arise over who 

should have control over the data collected by car computers and sensors, not to mention that 

strong arguments also exist to support the release of those data into the public domain for all to 

use. 

The third policy question pertains to the duration of the proposed data producer’s right. 

The EU Database Directive offers protection for 15 years that can be extended indefinitely based 

on ‘substantial change … to the contents of a database, including any substantial change resulting 

from the accumulation of successive additions, deletions or alterations’. The proposed but 

eventually abandoned proposal for the WIPO Database Treaty offers protection for an even longer 

period – 25 years, extendable indefinitely under similar conditions. 36  Based on these prior 

developments, one may wonder whether the proposed data producer’s right should last for at least 

15 years. 
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Nevertheless, if the goal of this new right is to ensure that data producers and their 

collaborators will have an opportunity to analyse the collected data, these producers may not need 

protection for such a lengthy period of time. Some commentators, for example, have found the 15-

year term under the EU Database Directive ‘completely arbitrary’.37 With the latest technology, 

data analysis can be done fairly quickly. Law-and-economics literature has also shown that a 

market head start could help innovators maintain their competitive edge.38 How much head start 

data producers need of course will depend on empirical analysis. 

The fourth policy question regards the scope of protection. This question is particularly 

important because a carefully defined scope would help prevent or address the problem of 

‘overlapping rights’ – that is, the existence of multiple, and often competing, layers of rights 

covering the same subject matter.39 In its staff working document, the European Commission made 

a distinction between semantic and syntactic information: 

An ebook or a photographic image … has a semantic level which is the expression of ideas or 

the presentation of objects or persons. Copyright covers this level of information. The data file 

of such an ebook or image, however, is merely a representation of signs encoding such 

information usually requiring tools to present the information.40 

While the distinction between semantic and syntactic information is thought-provoking – and 

could help address the much-needed divide between copyright and the proposed data producer’s 

right – it is unclear if lawmakers, policymakers, litigants and law enforcement personnel could 

easily make that distinction. 

The last policy question involves the creation of limitations and exceptions. Immediately 

coming to mind is the ongoing policy debate in Australia, the European Union, Singapore and 

other parts of the world about the creation of a new copyright exception for text and data mining. 

In the United Kingdom, such an exception can now be found in section 29A of the Copyright, 

Designs and Patents Act 1988. 

Other exceptions that could be of great public benefits are those concerning government 

access, scientific research, data portability, platform interoperability, the non-protection of public 

sector information and the need to address anti-competitive concerns. With respect to the latter, 

the European Commission specifically welcomed the utilization of FRAND licenses to facilitate 

the use and dissemination of machine-generated data. As the Commission stated, ‘framework 

potentially based on certain key principles, such as fair, reasonable and non-discriminatory 

(FRAND) terms, could be developed for data holders … to provide access to the data they hold 

against remuneration after anonymisation’.41 
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Finally, to ensure the effectiveness and vitality of these limitations and exceptions, some 

jurisdictions may consider the adoption of ‘contract override’ legislation that prohibits the use of 

private contracts to circumvent the protection offered by these limitations and exceptions. In 

August 2014, the United Kingdom adopted the Copyright and Rights in Performances (Quotation 

and Parody) Regulations 2014, which rendered unenforceable contractual terms that purport to 

prevent or restrict the newly created permitted acts, such as those relating to quotation, caricature, 

parody and pastiche. 

Spill-over Complications 

The previous section has focused on the data producer’s right as a new form of protection within 

the intellectual property regime. This section now turns to four related areas in which the proposed 

right would create additional complications. A deeper understanding of these complications will 

be highly important if we are to develop a coherent body of laws to govern the emerging and fast-

changing data economy. 

The first area concerns the protection of other forms of intellectual property rights. As 

noted earlier, the proposed data producer’s right could generate the problem of ‘overlapping rights’. 

For instance, the new protection for machine-generated data could create complications with the 

pre-existing protection for not only databases but also the data themselves. While the EU Database 

Directive continues to use copyright to protect databases that constitute intellectual creations, it 

also offers sui generis protection to databases that are ineligible for copyright protection. If one 

focuses on data instead, the proposed data producer’s right might create complications with pre-

existing laws concerning trade secrets, unfair competition and data exclusivities. 

The second area pertains to the protection of personal data, which is in the field of privacy 

or data protection law. With the EU General Data Protection Regulation (GDPR) taking effect in 

May 2018, the complications of privacy law have caught the attention of policymakers, 

commentators, private businesses and individuals. To be sure, the GDPR and other privacy laws 

cover personal data, while the proposed data producer’s right focuses on non-personal, 

anonymized machine-generated data. Nevertheless, the increased sophistication of data analytics 

has raised questions about the effectiveness of data anonymization. A growing volume of research 

has also shown the possibility of reconstructing seemingly anonymized data to reveal the identity 

of data subjects. As Viktor Mayer-Schönberger and Kenneth Cukier lamented, ‘[g]iven enough 

data, perfect anonymization is impossible no matter how hard one tries’.42 Policymakers should 

therefore develop a greater understanding of the interplay between the protection for personal data 

and the protection for non-personal, anonymized data that the proposed data producer’s right 

sought to offer. 

The third area relates to the ongoing discussion of digital trade and cross-border data flows 

at the World Trade Organization (WTO) and other international and regional fora.43 The ongoing 

negotiations of bilateral, regional and plurilateral trade agreements have also included dedicated 
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provisions to promote the free movement of data. A case in point is the electronic commerce 

chapter of the Trans-Pacific Partnership Agreement (now the Comprehensive and Progressive 

Agreement for Trans-Pacific Partnership). Covering the ‘cross-border transfer of information by 

electronic means’, Article 14.11.2 specifically provides: ‘Each Party shall allow the cross-border 

transfer of information by electronic means, including personal information, when this activity is 

for the conduct of the business of a covered person’. 

The final area involves the ongoing effort to address intellectual property disputes via the 

investor-state dispute settlement mechanism. As I noted in an earlier article, the growing use of 

this mechanism has sparked a transformation similar to what we experienced three decades ago 

when the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs 

Agreement) was established to marry intellectual property to trade.44 At the time of writing, there 

is no indication that data producers have plans to follow the lead of Philip Morris and Eli Lilly in 

using investor-state dispute settlement to protect machine-generated data. Nevertheless, because 

‘most international investment agreements define “investment” broadly to cover all forms of 

“intellectual property rights”’,45 the proposed data producer’s right will fall within this coverage 

once it has been created. In fact, if the right is to be created using the property model, data 

producers will have rather compelling augments about their ability to invoke the investor-state 

dispute settlement mechanism to address disputes involving this new right. Tying these disputes 

to the right to private property in human rights law, such arguments will also find support in the 

European Convention of Human Rights, the Charter of Fundamental Rights of the European Union 

and other related international or regional human rights instruments.46 

Conclusion 

The European Commission’s proposal for a new data producer’s right has invited us to think more 

deeply about the need to strengthen protection for non-personal, anonymized machine-generated 

data. While such protection will be of great importance in the big data environment, given the 

immense value of the collected data, good big data analyses require the existence of large, 

comprehensive datasets. 47  If the relevant data reside in separate datasets – a very common 

scenario 48  – such analyses will also require greater sharing and interoperability among data 

producers. 

By revisiting the past developments surrounding sui generis database protection, this essay 

has shown the challenges for developing a new data producer’s right. It has also identified an 

expansive list of policy questions and spill-over complications that lawmakers and policymakers 

will have to consider before the creation of this right. Given all of these challenges and 

complications, lawmakers and policymakers should undertake careful analysis and critical 

evaluation before adding a new layer of right to protect non-personal, anonymized machine-

generated data in the platform economy. 
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